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STATEM&NT OF QUESTIONS PR&LSENT&D 


May the owner of an attorney's lien and interest in a judgment, established 
and fixed in amount by petition, hearing, adjudication and order of the District 
Court, execute on her judgment and require payment of the full amount due 


her by the judgment debtor? 


Must a contract to stay execution on a judgment (subsequently made the 
basis of a motion and order thereon enjoining execution) be supported by 


independent consideration? 


Is a judgment debtor, who has applied a sum of money as the considera- 


tion essential to support a contract to stay execution, which he employs to 


obtain an order enjoining execution, estopped from later assuming the wholly 


inconsistent and irreconcilable position that the money was instead a payment 


on the judgment? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STAT&£ Mc NT 


This is an appeal from a final order of the United States District Court, 


entered on May 12, 1967. This Court has jurisdiction under 28 U.S.C. §1291. 
| 


STATEMENT OF CASE 
This appeal is from a final order of the lower court entered on May 12, 
| 
1967. It is the result of further proceedings in the District Court following 


| 
the earlier appeal to this Court. This appeal presents the questions which 


were foremost in the previous appeal. Those questions were not considered 
or decided in that appeal because of the appellees' ee onacnene of their 
position and all claims under the two previously appealed orders before those 
questions could be reached and considered by the Court. + 


1/ The footnote appears on the page following. 
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In consequence, this Court's judgment of April 13, 1967 recites the appel- 
lees' abandonment of claims under the appealed orders, and the fact that by 
the appellees' own representations and abandonment the injunctive order pro- 
hibiting the appellant's collection of her judgment was moot and not effective; 
and the case was remanded to the District Court with instructions to vacate 
its order of June 13, 1966. The injunctive order of June 28, 1966, being of 
no further effect, was declared moot. 

When the case and jurisdiction were returned to the District Court the appel- 
lant again resumed execution to collect her judgment against the appellee Price 
there. And again/her notice of deposition in aid of execution when filed and 
served was immediately obstructed by the judgment debtor with his'motion to 


stay discoveryproceedings."' As have most of the others in his interminable 


stream of these motions filed in the District Court, this motion too again re- 
cited, just as incongruously, that the appellant's execution to compel payment 
of the judgment was "harassing" the judgment debtor. This time it was put in 
this form: 


"The taking of this defendant's deposition is not only intended to be 
harrassing (sic), but is also premature in that a final ruling on this 
defendant's motion heretofore mentioned will adjudicate the rights 
of the parties with reference to the amount of money due Eunice 
Janousek." (Paragraph 3, motion to stay discovery proceedings, 
filed April 19, 1967.) 


i/ The previous appeal was No. 20,390, Eunice Janousek, Appellant, v. 
Weldon A. Price, Richard W. Galiher, Herbert M. Neyland, Appellees. 

Two orders were appealed: One of June 13, 1966 which ordered the judgment 
creditor, Miss Janousek, to pay over to Messrs. Galiher and Neyland a sum 

of money she had received from Weldon A. Price. The appellees Galiher and 
Neyland abandoned their claims under the order before it could be reached for 
consideration by the Court. The order of June 28, 1966 enjoined Miss Janousek 
from executing on her judgment. And, similarly, while the appeal was in prog- 
ress, the appellee Price too abandoned and disclaimed his intention to enforce 
the injunctive order before it could be reached for consideration by this Court. 
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The "defendant's motion heretofore mentioned" was his motion to pay 
$3,009.12 into the Court's Registry, coupled with his pecuaes for an order 
showing, for this sum, payment and satisfaction of Miss Janousek's judgment 
against him -- this request made in the face of the fact that! the $3, 009.12 
was but a fractional part of the actual amount he owes her on her judgment. 
For purposes of clarity and identification this motion, in further discussion of 
it in this brief, will be called "the judgment debtor's last Eis tion: "And it, 
together with his "motion to stay discovery proceedings, '' and the appellant's 
several memorandums of points and authorities in Secombe to these two 
motions formed the issues and projected the questions of law on them which 
were before the District Judge, and upon which his rulings jwere made, when 
the order of May 12, 1967, now the subject of this appeal, was entered. (J.A. 1 -5) 

| 

The appellant's interest and ownership in the malpractice judgment against 
Weldon A. Price is twenty percent -- or $10,000 plus indent to May 12, 1967 
for a total of $12, 275 on the date the presently appealed order of May 12, 1967 
was entered. It was established by adversary proceedings on a petition to 


enforce an attorney's lien in the District Court, and was fixed in amount by 


the Court's order of April 5, 1965 following the hearing held and adjudication 


| 
made on that petition. 


The District Court proceeding establishing the appellant's interest at twenty 


| 
percent of the malpractice judgment followed meticulously this Court's rulings 
and directives in Falcone v. Hall, 98 U.S. App. D.C. 317, 158 F2d 187 and the 
earlier decisions which point out the lienor's completely independent interest 
in the judgment and his concomitant right to collect that ownership in the 
judgment independently of the former client, his interest of influence. The 


4 
petition to enforce the lien in this case (showing a contingent fee contract, 
many years of specialized and arduous work by the attorney in obtaining the 
malpractice judgment and the wrongful discharge of that attorney by the client 
in breach of the contingent fee contract after the malpractice judgment had been 
obtained and affirmed by this Court) and the proceedings on it in the District 
culminating in the Court's order of April 5, 1965, establishing Miss Janousek's 
interest in the malpractice judgment at twenty percent, appear in detail in the 
appellant's briefs and joint appendix in the previous appeal. (No. 20,390: Brief 
for Appellant and Joint Appendix, pages 4-6, 13-15, 1JA Items Items 1D 
through 1H; Supplementary Brief for Appellant and Appendix, pages 1-6, 
Supplementary Appendix, pages 1SA through 7SA. ) 

Thus, as was pointed out in the appellant's points and authorities opposing the 
judgment debtor's last motion last May, his proposal to pay $3, 009.12 into the 
Court's Registry amounted to nothing more than a fractional installment pay- 
ment on the judgment he owes Miss Janousek. For the amount then due on her 
judgment and interest accrued to mid-May 1967 was either $12, 275 or $4, 410, 
depending on how the Court ruled on the question of equitable estoppel which 
affected the manner in which the $7, 250 paid by the judgment debtor to Miss 
Janousek more than a year and a half before was to be viewed and credited. 
(JA. 1, 2, 4) 

These points and authorities also point out that he had declared repeatedly 
that this payment was not a payment on the judgment but was the consideration 
supporting a contract to stay execution he had obtained from Miss Janousek on 


September 1, 1965. And employing the payment in this manner he had had the 


stay contract enforced in the District Court in 1966: a Judge of that Court, 
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accepting this contention and argument on what the $7, 250 had been paid for, 

had found that a valid and enforceable stay contract existed, and on June 28, 

1966 he had entered an order enjoining Miss Janousek from| executing on her 

| 

judgment. (J, A, 1-3) | 
As is also set out in the points and authorities opposing tne judgment debtor's 

last motion, the injunctive order had continued effective for the better part of a 

year -- until the appeal taken on it to this Court was near A ehauee, when the 


judgment debtor had abandoned his claims and rights under lit before the Court 


of Appeals could reach the issues and questions of law it presented, or make any 


adjudication of the appeal on them. (J.A. 2) 

In her opposition to the judgment debtor's last motion last May the appellant 
also relied on the rule of equitable estoppel, so often declared in the decisions 
| 


of this Court, that a party is estopped from taking inconsistent positions in 


legal proceedings, especially when the position first assumed has operated to 


his benefit and to the delay or disadvantage of the opposing party. This, the 
| 


appellant pointed out in her memorandum in the court below, was precisely what 


the judgment debtor was attempting in his diamterically opposed and wholly 
inconsistent contentions: first declaring, when it had served his purposes to 
do so, that the payment had been the consideration for the stay contract he 
wanted, and got, enforced; then attempting last May to assurhe a directly oppo- 
site position by saying that the $7, 250 had instead been a payment on the judg- 
ment -- notwithstanding this is irreconcilable with a record replete with his 
earlier contettions exactly to the contrary. (J, A. 3) | 
And in her points and authorities the appellant cited a number of decisions of 


in their facts 
this Court, some/paralleling the judgment debtor's convolutions and the Switching 
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of positions he has attempted in this case. The decisions show that he is 
estopped and cannot now deny that the $7, 250 was the consideration for the 
stay contract, as he had contended in late 1965 and throughout 1966 -- and 


without which the stay contract he had then had the Court enforce by an in- 


junctive order would have been nudum pactum, a legal nullity and unenforce- 


able. (J.A. 3) 

It was requested in the District Court motions proceeding that the judgment 
debtor's motions be denied and that the Court determine whether he was indebt- 
ed to the judgment creditor Eunice Janousek for $12,275 (applying estoppel 
by which the judgment debtor was bound to his original contention and legal 
position that the payment of September 1, 1965 had been the consideration for 
the stay contract and was not a payment on the judgment), or for $4, 410 
(which applied the $7, 250 as a payment on appellant's judgment as of September 
1, 1965; the computation on this appears in full at page 11 of this brief. 

(Also: J.A. 3, 4) 

The Court granted both motions and on May 12, 1967 an order was entered 
providing in its course that upon payment of $3, 009.12 into the Court's Registry 
Miss Janousek's judgment and lien against the judgment debtor Price would 
stand released and discharged, and ordering further discovery in aid of execu- 
tion stayed. (J.A. 4, 5) 

This appeal from that order was taken on June 7, 1967. (J.A. 5) 

STATEMENT OF POINTS 

The order appealed, which releases and discharges the appellant's judgment 

lien for less than its full amount, without her consent and contrary to her wishes 


and rights, overrides her independent status and rights as a judgment creditor 
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and disregards this Court's decisions expressly establishing and securing 


those rights. | 


The order of May 12, 1967 is further in error as it fails |to apply and stands 


in conflict with this Court's decisions on the rule of equitable estoppel to be 
applied in legal proceedings. 
SUMMARY OF ARGUMENT 

The District Court's release of the appellant's judgment for substantially 
less than the full amount due her has been invalidly carried out; not merely 
without any authority or basis in law, but in contravention of the decisions of 
this Court in Falcone v. Hall, 98 U.S. App. D.C. 363, 235 F2d 860, and 
earlier cases. These have fully discussed the law of attorneys' liens, have 
stressed their independent character and the wholly independent standing and 
right of the lienor, particularly once the lien is established hn amount, to 
exercise complete and absolute control over her sole property in the judgment 
in which the former client has neither any interest nor voice, nor any right 
whatever to interfere with. | 

In order to obtain an injunction staying appellant's execution on her judgment 
in 1966, the judgment debtor Price represented to the Court) that $7, 250 he had 
paid the appellant on September 1, 1965 was not a payment on her judgment but 
was paid in consideration for her contract agreeing to stay her execution on her 


judgment. In 1967, after enjoying the injunction for the better part of a year, 


the judgment debtor has attempted an about-face, now Stating and trying to 

| 
assume the directly contrary and inconsistent position that the payment was on 
the judgment. He is estopped from doing so; and the Court's order of May 12, 
| 


1967 is in error for its failure to invoke the rule of estoppel|in accordance with 
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this Court's numerous decisions requiring its application in parallel cases. 


ARGUMENT 
I 
When the judgment debtor Price filed his last motion asking the District 
Court to order a release of Miss Janousek's judgment for a fractional payment 
of the amount he actually owes her on it, he appended a sheet of writing headed 
"agreement and release." It bore the signatures of the judgment debtor Price 
and Neyland, the latter being the former client of Mr. Janousek (appellant's 
predecessor in interest) who had breached his contract and attempted to evade 
the payment of attorney's fees after the malpractice judgment had been obtained 
and affirmed by this Court. It was Neyland's breach of contract that had forced 
the filing of the petition to enforce the attorney's lien in 1963; and it was Neyland 
who appeared in opposition to the petition in 1965; and despite Neyland's con- 
tinuing fraudulent efforts to defeat the payment of his former attorney's fees 
(his discharge of Mr. Janousek had occurred after affirmance of the malpractice 


judgment by this Court and within a few hours of the time Mr. Janousek had 


notified Neyland that the insurer was about to make a substantial payment on 


the judgment) the Court below on April 5, 1965, in its adjudication of the 
petition, entered an order which establishes Miss Janousek's (Mr. Janousek's 
successor in interest) judgment lien at twenty percent of the malpractice 
judgment against the appellee Price. 

Contrived between the judgment debtor Price, Neyland and others, the 
"agreement and release" filed with the judgment debtor's last motion had been 


arranged and carried out without Miss Janousek's knowledge. It first came to 
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her attention when she was served with the motion. And it/of course had neither 
her consent nor signature. 

In this preposterous state it purports to accept (through Neyland) in Miss 
Janousek's behalf $3,009.12 in settlement of her qudganeu Weer and her individ- 
ually owned twenty percent of the malpractice judgment -- Ihich with interest 
to mid-May 1967 came to $12,275. And by the recitals in this contrived writing, 
Neyland purportedly gave the judgment debtor Price a "release" of Miss 


Janousek's judgment interest and lien. 


| 
As the appellant observed in the memorandum filed in opposition to the 
judgment debtor's last District Court motion, a thing of this kind, irresponsibly 
contrived in the face of cases such as Falcone v. Hall, supra, and Miss 
Janousek's lien and sole ownership of her twenty percent of the malpractice 
judgment, does not merely display a lack of legal acumen and validity endering 
it a legal nullity. So far as Miss Janousek's property in the judgment and 
its effect on that property are concerned, the writing appended to the motion 
stands as a full-scaled absurdity. | 
The appellant's sole and independent ownership of her twenty percent of the 
| 
malpractice judgment, and her right to collect it in its full amount, free of the 
continuing collusive, fraudulent and meddlesome iepeuionine of a former faithless 


client of her predecessor is, it is respectfully submitted, indisputable. Falcone 


. Hall, 98 U.S. App. D.C, 363, 235 F2d 860; Continental Casualty Co. v. 
v. Hall, PP Continental Casualty Co. v 


| 
Kelly, 70 App. D.C, 320, 106 F2d 841; Sullivan v. Tobin, 42 App. D.C. 430; 
Kellogg v. Winchell, 51 App. D.C. 17, 273 Fed. 745, 16 ALR 1159; Barnes v. 
| 
Alexander, 232 U.S, 117; Friedman v. Harris, 81 U.S. App. D.C. 317, 


158 Fed 187. 


10 

The Court is respectfully referred to the appellant's briefs in the previous 
appeal, No. 20,390, where the foregoing and other cases and this point are 
discussed in detail, and where the appendices to the briefs include all pertinent 
parts of the record relating to it; among them: the petition to enforce the attorney's 
lien, the motion and order substituting the appellant as the lienor in interest 
following her acquiring the lien; the order adjudicating the petition and establish- 
ing appellant's lien at twenty percent of the malpractice judgment. See especial- 
ly: Brief for Appellant and Joint Appendix, filed September 30, 1966, pages 
4-6, 13-16; and the Supplementary Brief for Appellant and Appendix, filed 
December 30, 1966, pages 1-6, Appendix pages 1SA-9SA. 

The order of May 12, 1967, discharging the appellant's lien while a substantial 
part of it continues due and unpaid, contravenes the rulings of this Court and over- 
rides the rights and vested property interests of the appellant; and for these 
reasons, it is respectfully submitted, should be reversed. 

Ul 

The order of May 12, 1967 is manifestly in error in other respects. For 
however the question of estoppel may be viewed on the $7, 250 delivered to the 
appellant by the appellee on September 1, 1965, the amount owed her on her 
judgment last May was not $3,009.12 but was a sum substantially more, and 
there continues due and unpaid a substantial sum owed by the judgment debtor 
to the appellee on her judgment. 

If the Court determines that the $7, 250 of September 1, 1965 was not a pay- 


ment on the judgment but was the consideration essential to validate the stay- 


of-execution contract -- as the appellee Price continuously and vehemently 


contended from September 1, 1965 until about November 29, 1964,as he 
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prepared to abandon his rights under the District Court order staying execution 
which he had enjoyed for the better part of a year -- and that the appellee is 
estopped from shifting to an opposite, completely inconsistent position in reversal 
of the legal position he originally assumed, then there was due the appellant, as 
of May 12, 1967, the sum of $12, 275 with interest computed to that date as 
follows: 


Appellant's judgment | $ 10,000. 00 
Interest 7/29/63 to 5/12/67 2, 275. 00 
Due in May 1967 | ¢ 12,275.00 
Subsequent credit (by payment of $3,009.12 | 

into Registry of Court) 3,009.12 
Presently due appellant with interest to 5/67  $ ~ 9,265.88 


If the payment of $7, 250 is taken as a credit on the appellant's judgment, 
| 
there was due her, as of May 12, 1967, the sum of $4, 410 with interest comput- 
ed to that date as follows: 


10, 000. 00 
1, 250. 00 
11, 250. 00 
7, 250. 00 


Appellant's judgment $ 
$ 
$ ~ 4,000.00 
$ 
$ 


Interest 7/29/63 to 9/1/65 


Credit as of September 1, 1965 


Interest 9/1/65 to 5/12/67 

Due appellant as of 5/12/67 

Subsequent credit (by payment into Court's Registry) 
Presently due appellant with interest to 5/67 | 


410. 00 
4, 410. 00 
3,009.12 
1, 400. 88 
The appellant respectfully submits that the rule of estoppel, which precludes 
the taking of inconsistent positionsin legal proceedings clearly applies; and the 
judgment debtor, she submits, is bound to his position and contentions, which he 
employed for more than a yearfor the purpose of obtaining an injunction and 
preventing collection of the judgment, that the $7, 250 was not a payment on the 


judgment but was the consideration for the stay-of-execution contract he convinced 


the Court existed; and which he had the Court enforce with |the injunctive order 
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that barred appellant's collection of her judgment for the greater part of a year. 
The stay contract urged and thus employed could not have existed without 
independent consideration to support and legally validate it. It would otherwise 
have been nudum pactum and, of course, unenforceable. Littlepage v. Neale 
Publishing Co., 34 App. D.C, 257; Union Bank v. Govan, 18 Miss. 333; 


Runnamaker v. Corday, 54 Tl. 303; Phoenix Insurance Co. v. Rink, 110 D1. 538; 


Murray v. Lichtman, 119 U.S. App. D.C, 250, 339 F2d 749; Skinner v. Garnett 


Gold Mining Co., 96 Fed. 735, at 747; Gleason v. McDonald, 103 F2d 837; 
Southern Equipment Sales Co. v. Associates Discount Corp., 223 F, Supp. 837. 

As has been fully set out in the appellant's briefs and appendices in the 
appeal in No. 20,390, the appellee repeatedly insisted that the $7, 250 had been 
the consideration for the stay contract. These declarations appear regularly in 
the record, especially in his motions and pleadings filed in early 1966 on 
through June 1966 when he had obtained the lower court order enjoining the 
appellant from collecting her judgment, the Court having found that the contract 
existed and was enforceable. Some of the appellee's numerous declarations 
that the $7, 250 was the contract consideration are given in the previous appeal 
as follows: Supplementary Brief for Appellant and Appendix, pages 8-14; 
Appendix pages 11SA-13SA; Reply Brief (To Brief of Appellee Price), pages 7-12. 

Indeed, while the appellee's motion for the injunctive order was awaiting 
hearing, the appellant called the declarations he was making on the $7, 250 to the 
Court's attention and ‘indicated the election he would have to make on its applica- 
tion when the motion came on for hearing: 

"There is no consideration to support the 'agreement' alleged by the 


judgment debtor -- that is, unless the payment of $7, 250 made to 
Miss Janousek on September 1, 1965 was not made as a payment on 
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Miss Janousek's judgment of $10, 000 (with interest at $1, 250 
additional accrued to that date), but was instead a payment paid 
solely in consideration for her agreement not to execute on her 
judgment until the conclusion of Dr. Price's action against Aetna 
then pending in the Virginia Supreme Court of Appeals. 


"If the payment of $7, 250 was paid in consideration for this alleged 
agreement to withhold execution on the judgment, then there has 
been no payment made on the judgment of Miss Janousek, and there 
is presently due her, therefore, the following amounts on her unpaid 
judgment: Principal amount of Miss Janousek's judgment: $10, 000. 
Interest due on judgment to June 1, 1966: $1,700. Total due on 
judgment and interest to 6/1/66: $11, 700. 

| 

"Tf, on the other hand, Dr. Price intends through his attorneys to 
contend that the payment of $7, 250 was made as a payment on Miss 
Janousek's judgment and the interest accrued, then there is no 
consideration whatever to support the 'agreement' he)now alleges, 
because by making the payment on the judgment he was doing merely 
what he was already legally bound to do. (Authorities|cited)" From 
pages 1 and 2 of Supplement to Opposition to Motion for a Protective 
Order. Filed May 31, 1966. 

And there was no lessening or departure whatever of the appellee in his 

| 


insistence that the $7, 250 had been the consideration for the contract rather 


than a payment on the judgment. Again, after the above memorandum was 
filed on May 31, 1966, it appears repeatedly in the record, and in the corre- 
| 
spondence, also a part of the record, with the District Judge who heard the 
motion and issued the injunctive order based on the stay contract. These 
| 


appear in the appellant's briefs in the appeal in No. 20, 390/at the points and 


page references just given on page 12 of this brief. 


| 
| 
And, indeed, at the hearing on his motion for the injunctive order his 


election and assertions that the $7, 250 had been the contract's consideration 
were positive. At the very outset of thehearing on the motion on June 2, 1966, 
for example, Mr. Ellis, who appeared for the judgment debtor Price, informed 


the Court: 
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"The Court: First tell me what your motionis. (Tr. 5) 

"Mr. Ellis: Iam sorry your Honor. My motion is a motion for a pro- 
tective order from further discovery proceedings . . . She then pro- 
ceeded to take discovery, or filed a notice to take discovery deposi- 
tions in order to collect a fee which she alleged was due her. . But 
pending and just prior to the taking of the deposition -- which, by the 
way, was set by Judge Jones, he set a date and time for the taking of 
Dr. Price's deposition. We appeared at the deposition. At the time 
that we appeared at the deposition we entered into an agreement with 
Eunice Janousek, which agreement is made a part of my motion in 
this file therewith. The crux of the agreement, Your Honor, was 
and is that in consideration of the payment of $7, 200 to Miss Janousek 
she was to forestall and forego further discovery proceedings and any 
other attempts at collecting the monies which she alleged were due." 
(Tr. 5 and 6) From Transcript of Motions Proceedings, June 2 and 8, 
1966. 

But in the judgment debtor's last motion, leading to the order of May 12, 
1967, which is the subject of this appeal, he attempted an about-face, then 
trying to take the inconsistent position that the $7, 250 was a payment on 
Miss Janousek's judgment. It is respectfully submitted that he is estopped 
from doing so. 

By the position he first assumed he obtained an order on the contract, 
stating this had been| the consideration he had paid for the promise not to 
execute; thereby he succeeded in enjoining collection of the appellant's judgment 
against him. By the position so assumed he enjoyed its benefits for more than 
a year, to the delay, expense and disadvantage of the appellant. He cannot 
now revert to a directly opposite and utterly inconsistent legal position, it is 
submitted, and so "trifle with judicial process," as the court puts it in 
Livesay Industries, Inc. v. Livesay Window Co., (5th Cir. 1953), 202 F2d 
378, 382, cert. den. 346 U.S. 855. 


This Court has regularly invoked estoppel to prevent inequities and injustice 


resulting from conduct such as the appellee has attempted in this case. Parker 


15 
v. Sager, 85 U.S. App. D.C. 4, 174 F2d 657; Jamison v. Garrett, 92 U.S. 


App. D.C, 232, 205 F2d 15. Also: Davis v. Wakelee, 156 v. S. 680, 689; 


Galt v. Phoenix Indemnity Co., 74 App. D.C. 156, 120 F2d 723, 726 and cases 


cited; Hart v. Mut. Ben. Life Ins. Co., (2nd Cir. 1948), 166 F2d 891, cert. 
den. 335 U.S, 826; Hughes v. Ward Oil Corp., (5th Cir. 1942), 124 Fd 393; 
Smith v. Sheeley, 1870, 12 Wall. 358, 79 U.S. 358, 361; Liy: esay Industries, Inc. 
v. Livesay Window.Co., (5th Cir. 1953), 202 F2d 378; Eads Hide & Wool Co. v. 
Merrill, (10th Cir. 1958), 252 F2d 80; Hanover Fire Ins. Go. v. Isabel, (10th 
Cir. 1942), 129 F2d 111; Tillmanv. Tillman, 84 U.S. App. D.C. 171, 172 
F2d 270, cert. den. 336 U.S, 954. Cf. Iselin v. LaCoste, (5th Cir. 1945), 
147 F2d 791, 795; Scarno v. Central R. Co., (3rd Cir. 1983), 203 F2d 510, 513. 

_Estoppel and some of the above cases, as they apply to this appeal, are 
discussed further in the appellant's briefs in the appeal in No. 20, 390 at these 
pages: Supplementary Brief for Appellant and Appendix, page 12 of brief; Reply 
Brief (To Brief of Appellee Price), pages 9-12. 

CONCLUSION 

It is respectfully submitted that the order of May 12, 1967, showing 

satisfaction of the appellant's judgment for less than its full) amount and stay- 


ing her proceedings to execute thereon, should be reversed. 


EUNICE JANOUSEK | 
Appellant, Pro Se 
284 Benjamin Franklin Station 
Washington, D. C. 


JOINT APPENDIX 


(Note: Because of their length, the fact that they appear in full 
in the District Court record which is before the Court, and the 
admonition of this Court's Rule 16(i) on excessive printing of 
the record, the appellee's two District Court motions and the 
appellant's several memorandums filed in opposition to them 
are not being printed. Instead, through the references given 
below, the Court! is respectfully referred to the originals in 
the record. The two motions and the several points and author- 
ities filed in opposition to them (particularly the appellant's 
"Supplemental Points and Authorities in Opposition to Motion 
to Pay Money into Court etc. ," filed on May 8, 1967, excerpts 
from which are reproduced in the Joint Appendix following) , 
and the issues presented by them upon which the lower court's 
adjudication and order of May 12, 1967 were made, have been 
set out in the Statement of Case and Argument sections of the 
accompanying Brief for Appellant. ) 


Motion of defendant Weldon A. Price for order granting leave to pay money 
into court and for release of judgment and all liens. (Appending "agreement 
and release) Filed November 29, 1966. 


Points and authorities in opposition to motion of Weldon A. Price for leave 
to pay money into court and for release of judgment and all liens. Filed 
December 6, 1966. 


Supplemental opposition to motion of Weldon A. Price for leave to pay money 
into court, for release of judgment, etc. Filed February 1, 1967. 


Motion to stay discovery proceedings (by Weldon A. Price). Filed April 
19, 1967. 


Points and Authorities in opposition to motion to stay discovery proceedings. 
Filed April 21, 1967. 


Supplemental points and authorities in opposition to motion to pay money 
into court etc. Filed May 8, 1967. Excerpts: 


"The motion of the judgment debtor Price to pay $3, 009.12 -- which, 
of course, is merely an installment payment, a fractional part of 
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the amount he owes on Miss Janousek's judgment -- brings up but 
one question with any arguability to it at all, namely: | Is the 
indebtedness of Weldon A. Price to Miss Janousek on her judgment 


against him (with interest to May 15, 1967) $12, 275, jor is it $4, 410? 
That is the only question; and the factors and law governing on it 

are taken up in Section II immediately following. (page 1 of 
memorandum) ... 


"Whether the judgment debtor Price owes $12, 275 on Miss Janousek's 
judgment, or a balance of $4, 410 on it, centers on the nature of a 
payment of $7, 250 he made to her on September 1, 1965, and his 
representations and urgings to this Court since that date as to what 
that payment was for. | 

"The judgment debtor has since early 1966, as the record repeatedly 
shows, contended that this payment was the consideration supporting, 
and essential to the validity of, a contract he stated he had with Miss 
Janousek in which, he also urged, she had agreed to stay execution 
on her judgment until the conclusion of litigation in the Virginia courts. 

| 

"These were his contentions before this Court last year when he succeeded 
in convincing the Court of the existence of the contract, supported, he 
argued, by $7, 250 which had been paid in consideration for Miss 
Janousek's promise not to execute on her judgment (the contract which 
he urged in this manner had no legal validity, of course, without in- 
dependent consideration to Support it, as any paymentjon the judgment 
was not consideration essential to validate the contract) and which was 
not a payment on the judgment. | 


"Upon this urging this Court found that the contract did) exist, and on 
June 28, 1966 an order was entered upon and enforcing that contract, 
precisely upon the terms and for the duration which the judgment 
debtor urged; and that order enjoined Miss Janousek from executing 
on her judgment for the duration of a number of Virginia cases which 


the judgment debtor insisted governed the term of the stay. 


| 
"An appeal was taken from that order. But before the questions on it 
could be reached the judgment debtor abandoned his opposition to the 
appeal. At argument of the appeal he renounced any rights he had 
under the order, stating that the Virginia cases were aver and the 


order was no longer effective. i / 


(1/ He asked that the appeal from the order of June 28th be 

~ declared moot. This isa characteristic practice of the 
judgment debtor's attorneys. As the record in this Court 
shows, they have been regularly given to filing motions 
to obstruct execution, or filing opposition to motions 
made in aid of execution, crowding every day of delay 
out of them they can and then, at the time they come on 
for hearing and adjudication, withdrawing their motions. ) 
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"To the date of this renunciation by the judgment debtor in the Court 
of Appeals, Miss Janousek has been enjoined under the order of 
June 28, 1966 from collecting her judgment for the better part of a 
year. 


"And in this factual setting, the judgment debtor is now estopped as 
a matter of law from attempting to shift his position from the con- 
tention that the $7, 250 was consideration for the contract and not 
a payment on the judgment -- the contention which the Court accept- 
ed and acted on for the benefit of the judgment debtor and to the 
detriment of the judgment creditor. So all the cases on equitable 
estoppel hold, ' particularly some of those of the United States 
Court of Appeals for the District of Columbia Circuit, some of 
which will be taken up in a moment. 


"Thus, taking the judgment debtor's contention that the $7, 250 was 
consideration for the contract and not a payment on the judgment, 
just as this Court did in finding the contract existed and entering 
an order staying execution on it, there has been no payment made 
on Miss Janousek's judgment of $10,000; and with interest to May 
15, 1967 there is due her $12, 275: Amount of judgment, $10, 000; 
interest from 7/29/63 to 5/15/67, $2,275; total, $12, 275. 


"In his motions to stay execution, memoranda and pleadings filed 
from early 1966 onward through June 28, 1966 when he secured the 


order staying Miss Janousek's execution, the judgment debtor 
proffered, reproffered and repeatedly urged and contended that he 
had secured a contract on September 1, 1965 from Miss Janousek 

to stay execution, when he had paid her $7, 250, by which he made 
the $7, 250 not a payment on her judgment but the consideration 
indispensable to the validity of the contract he urged upon the Court 
and asked the Court to enforce by its order staying execution. The 
above are all ee seniy be before the Court in the record. (From pages 
2-5 of memorandum. ) . 


(The memorandum thereupon gives, from the record, 
instances of the judgment debtor's contentions that the 
$7, 250 was consideration for the stay contract and not 
a payment on the judgment; it cites numerous cases on 
the fundamental rule of consideration, i.e. that a stay 
contract must be supported by independent consideration 
and a payment on a judgment is not such consideration; 
and that the District Judge in enforcing the contract 
accepted the judgment debtor's representation that the 
$7, 250 paid was that indispensable consideration; and 
memorandum cites and discusses the decisions showing 
that the judgment debtor is estopped from shifting from 
the position he took on the $7, 250 in order to enforce the 
contract and obtain the Court's stay order on it. (pages 5-8 
of memorandum) 
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"It is accordingly respectfully submitted that by virtue of|the position 
taken by the judgment debtor in 1966 on the motions proteeding in 
which he applied the payment of $7, 250 as the consideration for the 
stay contract, and by this obtained the contract's enforcement by 
an injunctive order barring execution, no payment has been made 
on Miss Janousek's judgment, the judgment debtor is estopped from 
now shifting from his earlier legal position, and there is presently 
due Miss Janousek the sum of $12, 275 on her judgment, ‘which 
includes interest to May 15, 1967. 


"TO. If, contrary to the foregoing circumstances and the judgment 
debtor's position of record and the law governing, the sum of $7, 250 
were credited as a payment on Miss Janousek's judgment, the 
balance due her on her judgment, with interest to May 15, 1967, 
would be $4, 410 computed as follows: Balance due on judgment 
after credit of $7, 250 on September 1, 1965, $4,000; interest from 
September 1, 1965 to May 15, 1967, $410; total, $4, 41 0, 


"Tv. The tender of $3,009.12 with a "release" conceived in collusion 
and fraud, absurdly purporting to "release" Miss Janousek's judgment 
for her without her knowledge, authority or participation, is too much 
an absurdity to require any further comment here. The! Court is 
respectfully referred to Miss Janousek's prior memorandum in 
opposition to this motion, filed on December 6, 1966, entitled "points 
and authorities in opposition to motion of Weldon A, Price for leave 
to pay money into court and for release of judgment." | 


"It is submitted that the judgment debtor's motion to pay money into 
court etc. should be denied in its entirety, or, alternatively, that the 

Court should rule on the matters of payment and estoppel and thereby 
determine whether the amount presently due on the judgment of 
£unice Janousek against Weldon A. Price, with interest|to May 15, 
1967, is $12, 275 or $4,410, and that the judgment debtor's motion 
to pay money into court etc. be otherwise denied and dismissed in 
its entirety. 


"It is also respectfully requested and submitted that the Court 
deny the judgment debtor's current motion to stay execution on the 
judgment, which is also presently before the Court; a motion which 
is the seventh of its kind, filed to obstruct and delay payment of the 
judgment. (S) Eunice Janousek." (From pages 9 and 10 of memorandum. ) 


Order - Filed May 12, 1967 


"Upon consideration of the motion of Weldon A. Price to stay further 
discovery proceedings, and for an order granting leave to pay money 
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into Court and for release of judgment and all liens, the opposition filed 
to both motions by Eunice Janousek, and argument of the said parties 
had thereon; and it appearing to the Court that this Court's order of 
April 5, 1965, wherein it is provided that twenty percent of the collec- 
tions on the said judgment is to be paid to Eunice Janousek, less the 
sum of $240. 88 to be paid to Herbert M. Neyland, is dispositive of the 
present issues in this case; and it further appearing that a total amount 
of $52,500 was received on the judgment, that Miss Janousek's twenty 
percent thereof amounts to $10,500, and it also appearing from the 
records before the Court that Miss Janousek has now been paid $7, 250 
which should be credited to the said amount due her, and that the sum 
of $240. 88 has been paid to Herbert M. Neyland by Weldon A, Price, 
making total credits of $7, 490.88 on the amount of $10,500 due her, 
leaving a present balance of $3,009.12 which is due Miss Janousek, it 
is by the Court this 12th day of May 1967, 


“ORDERED that the motion to stay further discovery proceedings be, and 
the same is hereby, granted; and further 


"ORDERED that in accordance with the motion to pay money into Court 
Weldon A. Price is directed to pay to the Clerk of this Court, and the 
Clerk is directed to receive in behalf and to the credit of Eunice Janousek, 
subject to withdrawal by her at any time, the sum of $3,009.12, repre- 
senting the balance due Eunice Janousek on the $10, 500 owed by Weldon 
A. Price, and that upon the payment of the said sum of $3, 009.12 to the 
Clerk as herein directed, the Clerk shall show the judgment and all liens 
herein as having been paid and satisfied; and further 


"ORDERED that the Clerk shall upon the request and direction of Eunice Janousek 
prepare and deliver to her forthwith a check of $3, 009.12, disbursing to 
her the said sum in the Registry of the Court. (S) Joseph C, 
McGarraghy, United States District Judge." 


Notice of Appeal - Filed June 7, 1967 


"Notice is hereby given that Eunice Janousek, judgment creditor, hereby 
appeals to the United States Court of Appeals for the District of Columbia 
Circuit from the order entered in this cause on May 12, 1967, staying 
further discovery proceedings, directing the payment of $3, 009. 12 into 
Court and showing the judgment against Weldon A, Price paid and 
satisfied. (S) Eunice Janousek." 


BRIEF OF APPELLEE. WELDON A. PRICE 
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STATEMENT OF QUESTIONS PRESENTED 


1. Is the appellant bound by her own agreement to 
forego discovery, collection, and execution proceedings 
upon receipt of $7,250.00 from Weldon A. Price toward 
her claim for attorney’s fees? 


2. Is the appellant bound by the terms of her own agree- 
ment to apply the payment of $7,250.00 by Weldon A. Price 
toward her interest in the amount due her for attorney’s 


fees? 


3. Is the appellant entitled to more than 20% of the 
amount collected on the judgment? 


United States Court of Appeals 


For tHe District or Cotumsia Circuit 
No. 21,139 


Eunice Janousek, Appellant 
v. 


Wetpon A. Price, Appellee 


On Appeal From the United States District Court for the 
District of Columbia 


BRIEF OF APPELLEE, WELDON A. PRICE 


COUNTERSTATEMENT OF CASE 


This case pertains to a dispute involving attorneys’ fees 
arising out of the case of Herbert M. Neyland, et al. v. 
Weldon A. Price, et al. in the lower court. Joseph O. 
Janousek was one of the original attorneys representing 
the Neylands, but as trial time approached, Richard W. 
Galiher was brought into the case as co-counsel and as 
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the trial attorney. A judgment totaling $120,000.00 was 
entered against Weldon A. Price in March, 1962. All but 
$50,000.00 plus interest was paid on this judgment. Appel- 
lant, assignee of Joseph Janousek, filed a Petition to 
Enforce Attorney’s Lien. An Order was entered on 
April 5, 1965 by Judge George Hart providing that ‘‘. . . 20 
per cent of the said collections on said judgment less the 
sum of $240.88 owed by Joseph O. Janousek, to Herbert M. 
Neyland is to be paid to Eunice J. anousek, and 20 per cent 
of the collection on said judgment is to be paid to Richard 
W. Galiher, these amounts totaling 40 per cent and repre- 
senting the attorneys fees to be charged by the said J oseph 
O. Janousek and Richard W. Galiher in their representation 
of the plaintiffs in this action.’ 


Appellant filed a notice to take the deposition of Weldon 
A. Price. This notice was opposed, but on August 26, 1965 
Judge William B. Jones signed an Order compelling 
Weldon A. Price to appear for the taking of the deposition. 
On September 1, 1965, there was pending in the Virginia 
Supreme Court of Appeals the case of Weldon A. Price v. 
Aetna Casualty and Surety Co. This was a case filed by 
Dr. Price against his liability insurance carrier, the carrier 
who represented Dr. Price in the Neyland suit, alleging 
that Aetna was guilty of bad faith in refusing to settle the 
Neyland case within the policy limits. At the same time 
there was pending in the Arlington Circuit Court the fol- 
lowing cases: Herbert M. Neyland v. Weldon A. Price, 
et al., Law No. 10482, a suit against Dr. Price’s partner- 
ship to enforce the collection of the balance of $50,000.00 
due Herbert M. Neyland; the case of Weldon A. Price, et al. 
v. William D. Dolan and Arlington Hospital, Law No. 9637, 
alleging concurrent negligence on the part of the defendants 
which contributed to the judgment against Dr. Price by the 
Neylands; and the case of Weldon A. Price v. Aetna 
Casualty and Surety Co., Law No. 9504 alleging that Dr. 
Price was covered under an additional insurance policy 
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issued by the defendant having to do with the Neyland 
judgment. 


Appellant prepared a ‘‘Stay Agreement and Receipt’’ 
signed by herself and Dr. Price wherein she accepted 
the sum of $7,250.00 which sum was to “‘... be credited as a 
payment on my (Janousek) said judgment .. .”’, and fur- 
ther that ‘‘... there shall be no proceeding or action taken 
in either court (U. S. District Court for the Eastern Dis- 
trict of Virginia or the U. S. District Court for the District 
of Columbia) by either Eunice Janousek or Weldon A. Price 
until Weldon A. Price has completed his litigation against 
The Aetna Casualty and Surety Co. in the Supreme Court 
of Virginia and in the Cireuit Court of Arlington County 
... (and those pending in Arlington Cireuit Court...” 


On January 17, 1966 the Supreme Court of Appeals of 
Virginia reversed a judgment that had been in favor of 
Dr. Price in his suit against Aetna for bad faith. On April 
7, 1966, and while the aforementioned cases were still pend- 


ing in the Arlington Circuit Court, appellant filed a notice 
to take Dr. Price’s deposition. Dr. Price filed motions for 
a protective order on the basis of the Stay Agreement, 
which motions were granted by the court on June 28, 1966. 


Since the entry of the aforementioned Order, Aetna 
Casualty and Surety Co. paid to Dr. Price the sum of 
$45,000.00 in settlement of the cases pending against it by 
Dr. Price in the Arlington Circuit Court. A $1,000.00 pay- 
ment was made to Dr. Price by the Arlington Hospital 
Ass’n in the aforementioned case of Price v. Arlington 
Hospital Ass’n, The aforementioned cases pending in the 
Arlington Circuit Court were, therefore, dismissed. 


A full and final settlement of the Herbert M. Neyland v. 
Weldon A. Price case pending in the U. S. District Court 
for the District of Columbia was made on November 8, 
1966. This settlement was for the judgment and interest 
and was in the amount of $52,500.00, $42,000.00 of which, 
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plus $240.88 costs due from Janousek to Neyland, was 
paid to the Neylands and Richard W. Galiher. The remain- 
ing 20 per cent of the amount collected ($10,500.00) less 
7,250.00 and $240.88 paid as costs, or a total of $3,009.12 
was paid into the registry of the court pursuant to an 
Order of the U. S. District Court for the District of 
Columbia dated May 12, 1967 which forms the basis of 
this appeal. Following entry of this Order, Miss Janousek 
accepted the sum of $3,009.12 from the clerk of the court. 


SUMMARY OF ARGUMENT 


1. The acceptance of the sum of $3,009.12 from the clerk 
of the court estops appellant from now claiming additional 
sums of money since the payment and acceptance consti- 
tutes full payment of the judgment and a release of all liens 
arising therefrom. 


2. Appellant’s agreement to apply the $7,250.00 payment 
toward her judgment is binding upon her. She cannot 
accept consideration for the agreement and then ignore 
the basic reason for entry into the agreement by Dr. Price. 
To now say that the application of the $7,250.00 was not 
intended to be applied toward her personal interest in the 
judgment against Dr. Price, when the agreement itself is 
clear as to this point, is indeed baffling to this defendant and 
is completely without merit. 


3. The order of the lower court establishes appellant’s 
interest in the amount collected on the judgment at 20 per 
cent. The total amount collected subsequent to entry of 
the Order was $52,500.00. She cannot now be heard to 
say that she is entitled to more than 20 per cent of the 
amount collected. 


ARGUMENT 
1. The Order from which appellant has appealed was 
prepared by her. This Order provided for the payment 


by appellee into the registry of the court the sum of 
$3,009.12 which would constitute full payment of the judg- 
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ment and a release of all liens arising out of said judg- 
ment. Thereafter appellant accepted this sum of money 
from the clerk. It is appellee’s contention that acceptance 
of the money by appellant estops her from now claiming 
she is owed additional sums of money. She cannot accept 
the benefits of the Order without accepting the correspond- 
ing binding effect of the Order, namely, a payment of the 
judgment and a release of all liens arising therefrom. 


2. Appellant’s contention that the $7,250.00 was merely 
a separate consideration paid solely to forego discovery 
depositions and was not to be applied to her interest in 
the amount due her arising out of the judgment, completely 
and arrogantly disregards the very terms of her agreement. 
The agreement cites in plain language that ‘‘. . . this pay- 
ment of $7,250.00 shall be credited as a payment on my 
said judgment ...’? There is no conceivable argument or 
sham which appellant may attempt to present to this Hon- 
orable Court that can change the very essence of the 
contract. There can be no stronger or more compelling 
argument by appellee than merely referring this Honorable 
Court to the terms of the ‘‘Stay Agreement and Receipt.”’ 


Appellant’s claim that the Stay Agreement lacked con- 
sideration and was, therefore, invalid, overlooks the fact 
that at no time did she repudiate or tender back to Dr. Price 
the $7,250.00 paid to her. 


It should be further noted that a considerable dispute 
existed between Dr. Price and Aetna Casualty and Surety 
Co., Arlington Hospital Ass’n and Dr. William Dolan, as 
to who was legally responsible for the payment of the 
balance of the judgment obtained against Dr. Price. This 
dispute was eventually resolved when Aetna paid $45,000.00 
on a total settlement of $52,500.00. The payment of 
$7,250.00 by Dr. Price was made at a time when the final 
responsibility for the payment of the judgment was in 
dispute and would most certainly be a detriment to him 
which supports consideration. The fact that appellant did 
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not have to proceed with further discovery or attachment 
proceedings in an effort to collect money also supports 
the contention that there was consideration. 


Neither appellee nor his attorneys have ever suggested 
that the payment of $7,250.00 was not to be applied to 
appellant’s interest in the suit or her judgment. On the 
contrary, we have steadfastly maintained, as it appears in 
the Stay Agreement, that such a payment would be credited 
to appellee’s judgment. Appellant’s extraction of a quote 
given by Mr. Ellis at the motion proceedings on June 2 
and 8, 1966 is taken out of context and does not reflect 
the entire argument, or for that matter, the entire gist of 
the argument to the motions court. The argument then and 
now is simply that appellee paid $7,250.00 to be credited 
toward the judgment in return for which appellant was to 
forego further discovery proceedings until after final dis- 
position of certain cases then pending in the Arlington 
Cireuit Court. 


3. The final question is the matter of appellant’s interest 
in the judgment. Her interest in the judgment was fixed 
by the Order of the U. S. District Court for the District of 
Columbia, executed by Judge Hart on April 5, 1965, which 
followed appellant’s Petition to Enforce Attorney’s Lien. 
Appellant’s brief alleges that her interest in the fee is 
$10,000.00 plus interest since the date of judgment. This 
is apparently based on the figure of 20 per cent of the 
judgment of $50,000.00. This contention is not warranted 
when we examine the Order providing for her fee. This 
Order provides ‘‘... that in the event that further payments 
are collected on the unsatisfied judgment which the plain- 
tiff, Herbert M. Neyland, has against the defendant, Weldon 
A. Price, that 20 per cent of the said collection on said 
judgment less the sum of $240.88 owed by Joseph O. 
Janousek to Herbert M. Neyland, is to be paid to Eunice 
Janousek, .. . these amounts totalling 40 per cent and rep- 
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resenting the attorneys’ fees to be charged by the said 
Joseph O. Janousek .. . in their representation of the plain- 
tiffs in this action.’’ It should be noted that nowhere in 
the Order does it provide that appellant is entitled to a 
fixed monetary amount such as $10,000.00 claimed by ap- 
pellant. It merely provides that she is entitled to 20 per 
cent of the amount collected. The total amount collected 
was $52,500.00. 20 per cent of $52,500.00 is $10,500.00 less 
the credit of $7,250.00, less the credit of $240.88 already 
paid by Dr. Price, leaving a balance due of $3,009.12. This 
was the amount of money offered by Dr. Price in his Motion 
for Order Granting Leave to Pay Money into Court and 
for Release of Judgment and All Liens. 


This Order follows the law as set forth in Falcone v. 
Hall, 98 U.S. App. D. C. 363: 


“In such a proceeding the attorney must plead the 
contingent fee contract upon which he relies, making 
the client a defendant, as was done here, in order 
that the latter may have an opportunity to be heard 
as to whether the underlying contract was entered 
into and, if so, whether it was in any way oppressive, 
unfair, or contrary to public policy. If the court recog- 
nizes and establishes the lien, the attorney’s status as 
a proper plaintiff is also established, and he may pro- 
ceed with the action he has instituted to enforce collec- 
tion for the benefit of his client and himself. 


As to the Code provision relating to the assignment 
of judgment, it is unnecessary to venture into that 
subject further than to point out that the interest of 
an attorney created by a contingent fee contract is 
not equivalent to an assignment of a cause of action 
and resulting judgment. The attorney’s interest is, as 
we have said, like an equitable lien. It cannot be en- 
forced by the summary proceedings available to a 
judgment assignee. Enforcement may be had only 
after the lien has been properly established in court. 


The important feature of the Falcone case is that the 
attorney must first establish his lien by the court. Appel- 
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lant’s lien was established by Judge Hart’s Order. Her 
lien can go no higher than the terms of the Order. 


Respectfully submitted, 


AntTHONY J. SICILIANO 
Anthony J. Siciliano 


Sicruano, Day & Exiis 
Attorneys for Weldon A. Price 
1010 Vermont Avenue, N. W. 
Washington, D.C. 20005 
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Reply To Counterstatement 


The malpractice judgment was against Dr. Price and not his insurer. And 
the appellee Price, not his insurer, is the party solely liable for its payment. 
His litigation with his insurer and its outcome, his version of which is given in 
his "Counterstatement of Case," do not in any way affect or relieve his sole 
and personal liability to Miss Janousek for the full amount of her judgment lien 
and the statutory interest accrued on it. The law governing attorneys’ liens 
and their enforcement, including Falcone v. Hall, oer this very clear. 
But there is another equally compelling factor in this case which fixes his lia- 


bility te Miss Janousek at the full amount of her judgment lien and the interest 


thereon, and puts beyond argument the legal obligation and duty he is under to 


1/ 98U.S..App. D.C. 363, 235 F2d 860 


2 
pay her in full. For he has given written assurance that he will do so, acknowl- 
edging and specifying in dollars and cents the amounts he pee her. This is 
contained in the Stay Agreement and Receipt of September 1, 1965 which Dr. 
Price urges in this appeal, as he did in the District Court, as a contract binding 
on Miss Janousek and himself. | 

Referring to this agreement, at page 3 of his brief he states: "Appellant pre- 
pared a 'Stay Agreement and Receipt’ signed by herself and Dr. Price wherein 
| 
she accepted the sum of $7, 250 which sum was to 'be credited as a payment on 


my (Janousek) said judgment.' "' But he neglects to inform the Court that in the 


| 
"Stay Agreement and Receipt signed by herself and Dr. Pride," Dr. Price also 


acknowledges and agrees that after payment of $7, 250 to Miss Janousek, "there 
f 


continues unpaid on her judgment the sum of $4,000, with interest at 6% from 
| 

September 1, 1965, until the date the $4,000 balance is paid." Nor does he in 
| 


excerpting from that agreement what he thinks will favor him trouble to inform 
| 


| 
the Court that he has agreed as well to the following provisions, and made and 


joined in these promises and contractual assurances to Miss Janousek in the 


"Stay Agreement and Receipt signed by herself and Dr. Price": 


" 2. LTagree to stay collection and execution proceedings on the said balance 
of $4,,000 remaining due on my judgment and on the interest which accrues, 
in both the United-States District Court for the District of Columbia and in 
the United States District Court for the Eastern District of Virginia, until 
Dr. Weldon.A, Price has completed his litigation against the Aetna Company, 
his insurer, which is now pending in the Supreme Court of Virginia and in 
the Circuit Court for Arlington County Virginia. 


3. It is understood that my stay of these proceedings shall in no way affect 
the ultimate payment of the balance of $4, 000 due on my judgment, and that 
the payment of the balance of $4, 000 and interest due are shall not in an 
way be contingent or dependent upon the outcome of the litig ation between 


Dr. Price and his insurer (underscoring added) | 
| 
| 


The Stay Agreement and Receipt containing these provisions was filed in the 


3 
United States District Court for the Eastern District of Virginia where it was 
signed in behalf of Dr. Price by Siciliano and Daly, his attorneys. It was also 
filed in the United States District Court below where it is signed in behalf of 
Dr. Price by Gustav A, Nunberg, his agent, and initialed by Anthony J. 
Siciliano, attorney for Weldon A. Price. It is the contract which the District 
Court below found valid and binding on the parties and on which the Court based 
its order of June 1966 enjoining Miss Janousek from collecting her judgment. It 


is a part of the record and before the Court in this appeal. It is reproduced in 


its entirety in the Appendix following this Reply Brief. (at pages 13-15 hereof) 


Taking the Stay Agreement and Receipt on Dr. Price's contentions and terms, 
(that is, as he now argues, that the $7, 250 was a payment on Miss Janousek's 
judgment lien of $10,000, under a contract which is binding on Miss Janousek 
and -himself), by the terms of that contract, as well as his very clear legal obli- 
gation to Miss Janousek on her judgment lien on the malpractice judgment, there 
has been a balance of $4,000 due the appellant, plus interest at 6%, since 
September 1, 1965. To May 12, 1967, the interest provided by statute which 
is due Miss Janousek, as well as Dr. Price's specifice contractual promises 
and assurance in which he further agreed to pay that interest, amounted to 
$410. 

Thus, by his contractual assurances in the Stay Agreement and Receipt signed 
by the parties, which he declares is controlling, he was on May 10, 1967 (when 
the motion leading to the order of May 12th, now on appeal, came on in the 
District Court) indebted to the appellant for $4, 410. Yet, his express contract- 
ual promises and obligations notwithstanding, he came into court, in breach of 


the terms of the contract he declares controls and is decisive in this appeal, and 


4& 
tendered not $4,410, as he had agreed to do and as the contract required, but 
| 
$3,009.12, leaving a deficiency of $1, 400. 88 which continues unpaid and due 


Miss Janousek on her judgment lien even under his position and contentions in 
this appeal. 


Thus, considering the respective positions in this appeal most favorably to 
| 
the appellee, and construing the Stay Agreement and Receipt as he insists it must 


| 
be construed (i.e., as a contract signed by and binding on the parties, which 


governs the amount he owes on the appellant's judgment lie, wherein she credited 
the $7, 250 paid her on September 1, 1965 on her judgment and the interest accrued 
to that date, and Dr. Price in turn agreed and contractually assured her he would 
| 
unconditionally, and irrespective of the outcome of his claims and litigation against 
his insurer, pay the balance of $4, 000 due her on her judgment with interest at 6% 
from September 1, 1965 to the date the said balance was paid) he continues indebt- 
ed to the appellant in the amount of $1, 400. 88 (with interest computed to May 12, 


1967), and the order of May 12, 1967, ordering appellant's judgment lien settled 


for less than the amount actually due her, is manifestly error--an error which 


the appellee's position and argument in this appeal simply emphasizes. 


| 
The computation of this deficiency is as follows: 
| 


Amount due appellant on her judgment lien $ 10,000.00 
Interest 7/29/63 to 9/1/65 | _1, 250. 00 


Total due appellant as of 9/1/65 11, 250. 00 
Payment credited on judgment and interest on 
9/1/65 in accordance with appellee's position in | 
this appeal on the contract of September 1, 1965 | _7, 250. 00 
| 


Balance due appellant on judgment under the terms | 
of the contract of September'1, 1965. 4,000. 00 


(Computation continued on page 5) 
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Balance due appellant brought forward 4,000. 00 
Statutory interest at 6% from 9/1/65 to 5/12/67, 
as is also provided in the contract of September 
1, 1965 between the parties 410. 00 
Total due appellant as of May 12, 1967 4, 410. 00 


Further credit on indebtedness by Court's order 
of May 12, 1967 3,009.12 


Deficiency due appellant (with interest computed to 

May 12, 1967) in accordance with the appellee's 

position and contentions on the contract of 

September 1, 1965 1, 400. 88 

Though the italicized assertion on page 3 of the appellee's brief, to the effect 
that the appellant proceeded without right to execute on her judgment "while 
cases were still pending in the Arlington Circuit Court," plays no part in the 


questions and issues before the Court in this appeal, its shocking lack of truth 


requires correction. The decision of the Virginia Supreme Court of Appeals 


in Aetna Casualty & Surety Co. v. Price, 146S,.E. 2d 220, sharply critical of 


the handling of the case by Dr. Price's attorneys and entering final judgment for 
Aetna, disposed of the Arlington Court proceedings, and that decision on January 
17, 1966 terminated the period during which Miss Janousek had said she would 
defer enforcement of her judgment lien. This was set out in detail in the previous 
appeal in this Court, (No. 20,390) where the appellant sought to have the injunc- 
tive order of June 28, 1966, staying her collection of her judgment lien, set aside, 
attorneys 
where Dr. Price's/had recklessly and untruthfully made the same baseless 
assertion, and where before the questions could be reached by this Court they 
came in, abandoned their claims and the injunctive order and asked the Court to 


declare the appeal moot. In this setting they again attempt to reassert the same 


utter falsity, which they could not face in-the previous appeal, and which has no 


place whatever in this appeal. 
Reply To Argument 
1. 

The appealed order of May 12, 1967 directs the Clerk to receive $3, 009.12 
from the appellee and to pay it over to the appellant, Miss Janousek, forthwith 
upon her request. 

The order was entered in this form not merely with an aie veinadics all around 
that an appeal was being taken by Miss Janousek, but, indeed, with the courteous 
assistance of the Motions Judge on it, who required the appellee's attorneys to 
present their order on his ruling promptly so that she could, | if possible, file her 
notice of appeal before leaving on atrip. After the Court's ruling and direction 


to the appellee's attorneys to present an order, this occurred: 


Miss Janousek: Your Honor, may I ask one thing? Iam bn an editorial 
‘assignment and have to be in Paris the next few days. I am going to take 
a notice of appeal. Could I have it (the order) just as soon as possible? 


Mr. Siciliano: Iam not disposed to grant Miss Janousek any courtesy at 
all. 


The Court: What do you want? 


Miss Janousek: I am on an editorial assignment and am leaving for Paris 
for a few days. I would like to have the order within a few days. 


The Court: The Court will request you to submit an ica promptly. 


Mr. Ellis: (also for Dr. Price). We will have the order waenever Your Honor 
tells us to do so. 


The Court: Let me have it by tomorrow, will you? 
| 
Mr. Ellis: Yes, sir. | 


Miss Janousek: Thank you, Your Honor. | 


(From transcript of Motions Proceeding on May 10, 1967, 
filed in Neyland v. Price, Eunice Janousek, Judgment 
Creditor, Civil Action No. 4231-56. ) 
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The order presented by the appellee's attorneys on May 11, 1967 did not conform 
with the Court's ruling. On May 12th appellant presented a counterorder, embody- 
ing almost verbatim the Court's ruling, which was signed and entered on May 12, 
1967. 
The appellee's attorneys' incongruous and unsupported assertion that the 
appellant should by estoppel be denied her right of appeal is, it is respectfully 


submitted, groundless and rashly made. 


2. 


In Littlepage v. Neale Publishing Co., 34 App. D. C, 257, this Court points 


out that where a party merely does that which in law he is already bound to do, a 
promise obtained from the opposite party is nudum pactum and unenforceable. 
This is, of course, the rule that applies to contracts to stay execution on judgments 
A payment on a judgment is merely that which in law the judgment debtor is already 
bound to do. It is not consideration for a contract to stay execution on that 
judgment. Unless the stay contract is supported by an independent payment it is 
nudum pactum and unenforceable. 

The appellant has never disputed in the least the fact that when she received 
the $7, 250 from the appellee on September 1, 1965 she believed it a payment on 
her judgment against him, and on the interest on that judgment, and so credited 
it, and so recited it in the Stay Agreement and Receipt. It is the appellee, Dr. 
Price, and his attorneys themselves who changed the complexion of the payment, 
who rejected those recitals in the Stay Agreement and Receipt, who from January 
1966 onward vehemently insisted, indeed, that the $7, 250 was not a payment on 
the judgment of Miss Janousek, but constituted instead that independent considera- 


tion the law requires and is necessary to support and give legal validity to a 


8 
contract to stay execution on.a judgment, which a payment on the judgment does 
not fulfill. 


The appellee and his attorneys took this legal position after the decision of the 


Virginia Supreme Court of Appeals in Aetna Casualty & Surety Co. v. Price, 
supra, on January 17, 1966, thus after the period Miss Janousek had told them 
she would defer execution on her judgment had terminated. By taking this legal 
position on the payment of September 1, 1965, they obtained Pe the Stay Agreement 
and Receipt the District Court injunction, issued on June 28, 1966, which enjoined 
the appellant from collecting or attempting to execute on her judgment lien. By 
taking this position and so obtaining the injunction the appellant was barred for 
almost a year from collecting her judgment lien. 
Their present assertion in their brief that Mr. Ellists remediation to Judge 
Holtzoff, as he argued for the injunction based on the Stay Agreement and Receipt 
in June 1966, telling the Court that the $7, 250 had been paid kn consideration for 


the contract and was not a payment on the judgment, is merely a single and isolated 
| 


instance taken out of context, is emphatically refuted by the record. 


| 
Mr. Ellis's representation on this occasion was quoted verbatim by the 


| 
appellant in her brief simply as one example among many. Mr. Ellis's declara- 
tion to the Court during that argument is but one voice in a loud and incessant 
| 


chorus of similar declarations by the appellee and his attorneys which, as the 
| 


record shows, began in early 1966 and continued on beyond the. date they had 
succeeded in obtaining the injunction by the Stay Agreement and Receipt and their 
legal position and argument that the payment of $7, 250 on September 1, 1965 was 
the consideration paid for and supporting it. This position taken by them appears 


repeatedly in their pleadings and motions, at other points in the argument before 
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Judge Holtzoff, in their correspondence with him regarding the form of the 


injunctive order, and elsewhere in the record. Some of these instances are 
detailed in the Supplementary Brief for Appellant and Joint Appendix, at pages 
8-14, filed in the previous appeal, No. 20,390, on December 30, 1966. 

It is respectfully submitted that the appellee, having taken this legal position 
which has operated to the detriment of the appellant, cannot now shift to another 
and entirely inconsistent legal position by claiming that the payment of September 
1, 1965 was after all not consideration for the stay contract he had the Court 
enforceas such but, was instead a payment on the judgment lien. In very Similar 
situations this Court has invoked the rule of estoppel and prohibited the taking 
of such inconsistent positions in legal proceedings. The appellant respectfully 
refers to her brief in this appeal, pages 12 to 15, and to her Supplementary Brief 
for Appellant and Appendix, pages 8 to 12, in the previous appeal, No. 20, 390, 
where the cases on this point are discussed. 

When the appellee and his attorneys at this late date conjure up new evasive 
devices and now try to Say that the consideration Supporting the Stay Agreement 
andReceipt they had enforced by District Court injunction was Dr. Price's payment 
of $7, 250 at a time he was in dispute with his insurer (litigation in which the 
appellant had no interest and upon the outcome of which the payment of her judgment 
against Dr. Price never depended), and also that "The fact that appellant did not 
have to proceed with further discovery or attachment proceedings in an effort to 
collect money also supports the contention there was consideration" (on a 
judgment Dr. Price has been under a legal obligation to pay appellant since April 
5, 1965, and in the face of a record of upwards of eight obstructive motions he 


has filed in the District Court to prevent the appellant's collection, and two 
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appeals he has forced, resulting from his convolutions in the courts to avoid 

| 

paying the judgment against him, which continues unpaid in a substantial amount 
| 

at the time of this appeal), their argument becomes ludicrous. These are not 


legally tenable, it is respectfully submitted, have no trace of legal considera- 


tion, and exhibit only a disregard for legal obligation and a wayward moral sense. 
| 


| 
3. | 
The appellee next strains to change the long-settled law governing attorneys' 
liens and their enforcement by his attempt to attack and distort an order after 
hearing and adjudication on a petition to enforce an attorney!s lien, whose 
principal prayer specifically asked the Court to find and fix the amount of the 
| 


attorney's lien and interest in the malpractice judgment. | 


| 
The original petitioner, Mr. Janousek, set out that he had been the attorney 


for the Neylands and had represented them, under a contingent fee contract, 
from the inception of this malpractice action in 1956 on through this Court's 
affirmance of the malpractice judgment in 1963, several weeks after which, just 
as a substantial payment on the judgment was to be made, he was wrongfully 

| 
discharged by his clients who then approached and tried to persuade the insurer 
to make the payment on the judgment directly to them. The [petition to enforce 
the lien, its allegations and prayers in detail, its assignment to the appellant, 
her substitution by the Court as the party in interest, the proceedings on the 
petition, its adjudication and the entry of the order of April 5, 1965 are set out 
in full in the several Briefs for Appellant in the appeal in No. 20,390 and the 
appendices thereto. 


Upon those facts and that petition the Court, after full hearing in which the 


former clients appeared and participated, entered the order|of April 5, 1965 which 
| 


11 
established the appellant's lien and interest in the malpractice judgment at 


twenty percent thereof. 


Until the filing oftheir brief in this appeal, Dr. Price and his attorneys have 


vehemently denied that the appellant had any lien, insisted she had never established 


a right to a lien, had no interest whatever in the malpractice judgment. Though 
Judge Jones of the District Court heard this argument at length on August 26, 1965, 
rejected it, signed an order denying the appellee's motions making it, and signeda 
further order directing the appellee to appear for oral examination by Miss 
Janousek in aid of execution on her judgment lien, the appellee and his attorneys, 
nevertheless, continued to deny the appellant had any lien or any interest whatso- 
ever in the malpractice judgment--continued, that is, until the filing of their brief 
in this appeal. 

In their convolutions they now take a new tack in aid of their efforts at judgment 
evasion. Now, at long last, they concede the appellant has established and has her 
lien. But now, they find, that though she has the lien she has no right to collect it, 
no means of enforcement. She must sit back, they say, and receive such funds in 
such amounts as may or may not be collected by someone other than herself. 

This bizarre theory then poses this question: Miss Janousek's unpaid judgment 
lien is to be collected by whom? By the judgment debtor Price who for almost three 
years has litigated to avoid its payment and at this moment is before this Court 
trying to dictate what amount in partial payment of her judgment she is entitled to? 
Or is the right of collection of Miss Janousek's unpaid lien to be reserved to the 
former client who tried to obtain the entire amount of the malpractice judgment for 
himself, to the exclusion of his former attorney, and in that endeavor discharged 


his attorney, making necessary the filing of the petition to enforce the attorney's 


lien against him? 


| 
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By the preposterous argument of the appellee Price and his attorneys now 


attempted, they ask this Court not only to disregard its own decisions which 
| 
| 
vest in the lienor, who has established the amount of her lien, an independent 


interest in the judgment and an independent right to enforce and collect that 
2/ 
interest, but they ask as well that this Court overthrow the! great body of 


| 
law and decisions governing attorneys' liens and protecting these rights. 
4, 
| 


The attorneys for the appellee offer no cases or legal authority whatever to 
| 


support their inordinate argument. Instead they speak either |without logic or 


in empty generalities against the mainstream of the law against them, or some- 
| 

times they resort to near-invectives. They make it clear that the host of cases 

providing for attorneys' liens and their enforcement, making independent 


| 

consideration an essential part of contracts to stay execution, and invoking 

| 

equitable estoppel against those who flout the legal rights of others by attempting 
| 

different and inconsistent legal positions in legal proceedings, are not to their 


| 
liking, and hence to them are "arrogance" and"a sham." 


2/ In Falcone v. Hall, supra, among the more recent of this.Court's several 
~ decisions explicitly pointing this out, the Court has said (at page 365, of 

98 U.S. App. D.C.): "We think that in a proper case an attorney may apply 

to the court in his own name, assert his interest and lien, and secure enforce- 

ment to the extent necessary to satisfy a valid claim for compensation, of 

a judgment favorable to his client. If the attorney has an interest in the 
cause of action, he has an interest in the judgment into which the cause of 
action merges. If he has agreed to look only to the ultimate recovery for 
his compensation and has obtained a judgment establishing his client's right 
to recover, the client's subsequent failure or refusal to take steps to enforce 
collection of the judgment debt should not deprive the attorney of his fee; 
in these circumstances he should have the right to proceed|in his own name 
on the judgment upon which he has an equitable lien. " 
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Judgments too, and the law's requirement that they be paid are not any more 
to their liking. For on June 20, 1962, Mr. Siciliano, who had come into the 
case for Dr. Price, wrote a letter stating that he had advised Dr. Price that 
he should resist the judgment's payment. 3 And now, some five years later, 
he is again before the Court in continuing pursuance of that judgment evasion. 

It is respectfully submitted that the order of May 12, 1967, showing 
satisfaction of the appellant's judgment lien for less than the actual amount due 


thereon, and staying her proceedings to execute in enforcement of her lien, 


should be reversed. 


Respectfully submitted, 


EUNICE JANOUSEK 

Appellant, Pro Se 

Box 284 Benjamin Franklin Station 
Washington, D. C. 


3/ The letter appears in the record at page 2 of the memorandum titled "Points 
and Authorities in Opposition to Motion to Quash Interrogatories, " filed in 
behalf of the plaintiffs in October 1962. 


* kok Ok ok OK OK 
Stay Agreement and Receipt Filed, May 27, 1966 (as Exhibit 
to Judgment Debtor's "Motion" 


for a protective order 


In consideration of the sum of $7, 250, delivered and paid to me by check on 


September 1, 1965,'I, Eunice, Janousek, judgment creditor in Civil Action No. 


4231-56 in the United States District Court for the District of Columbia (Eunice 
Janousek and Neyland vs. Weldon A, Price), a judgment which has also been 
registered in the United States District Court for the Eastern District of Virginia 


in No. 3164, agree that this payment of $7, 250 shall be credited as a payment on 
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my said judgment, and the interest accrued thereon, and I further agree to stay 
execution and collection proceedings on my said judgment against Dr. Price in 

| 
| 


the following respects and particulars: 


1. My judgment against Dr. Weldon A. Price is in the amount of $10, 000, 


with interest at 6% which has accrued from July 1963 through August 1965 in the 
| 


amount of $1,250. The sum of $7,250 paid to me at this time shall be credited 


as follows: $6,000 is credited to the judgment of $10,000, and $1, 250 is credited 
to the payment of interest accrued on my said judgment through August 1965. 
Following these credits, which I hereby receipt and acknowledge, there continues 


unpaid on my judgment the sum of $4,000, with interest at 6% from September 1, 


1965, until the date the $4, 000 balance is paid. 


2. Iagree to stay collection and execution proceedings oa the said balance of 
$4, 000 remaining due on my judgment and on the interest which accrues, in both 
the United States District Court for the District of Columbia nd in the United 
States District Court for the Eastern District of Virginia until Dr. Weldon A. 
Price has completed his litigation against the Aetna Casualty Company, his insurer, 
which is now pending in the Supreme Court of Virginia and in the Circuit Court 


for Arlington County Virginia. 


3. It is understood that my stay of these proceedings shall in no way affect 
the ultimate payment of the balance of $4,000 due on my judgment, and that the 
payment of the balance of $4,000 and interest due me shall not in any way be 
contingent or dependent upon the outcome of the litigation between Dr. Price and 
his insurer, the Aetna Company. 

4. It is also understood that during the period of the stay proceedings I have 


agreed to, all proceedings on the judgment in both the United, States District Court 
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for the District of Columbia and in the United States District Court for the 
Eastern District of Virginia shall be held in status quo, shall continue unchanged 
and there shall be no proceeding or action taken in either court by either Eunice 
Jenousek or Weldon'A. Price until Weldon A. Price has completed his litigation 
against the Aetna Casualty Company in the Supreme Court of Virginia and in 
the Circuit Court for Arlington County. (and those pending in the Arlington 


E. J. 
Circuit Court -) 


|'A. J. S. Eunice Janousek 
| Signed September 1, 1965 


Gustav A. Nunberg 


(Note: The parenthetical portion above is interlineated in pen by Anthony 
J. Siciliano. ) 
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PETITION FOR REHEARING 


The appellant petitions for rehearing and for reversal of the District Court's 
| 


| 
order of May 12, 1967 upon the grounds and for the reasons following: 


L 


There is before the Court, in the record in this appeal, a contract made by the 


appellant and the appellee. The appeal concerns only the amount of the appellee's 


| 
indebtedness to the appellant. The contract, made on.September 1, 1965, is con- 
| 


trolling on that point, and the contract underscores the error of the District Court's 


order of May 12, 1967, from which this appeal is taken. 


The contract governs and spells out exactly the amount of the appellee's indebt- 
| 


edness to. the appellant and by its terms specifies how it is to be paid -- clearly, 


precisely and unambiguously. 


. And the appealed order of May 12, 1967 overrides that contract of the parties, 


overrides the obligation of contract. 


2 


The contract is acknowledged by both parties as existing and binding on them. 


The appellee has not merely acknowledged the contract, urged it in his brief, steed- 


on and received performance of its terms by the appellant, but in arguing this appeal 
his attorney strongly asseverated the contract's signature by the appellee and its 
binding effect on both parties. 

There is no ambiguity in the existence of the contract or surrounding its pres- 
ence in the record before the Court. Nor is there any ambiguity in the bedy of the 
contract and its word-certain, meaning-certain, arithmetically-and-figure-certain 
provisions which fix precisely the amount of the appellee's indebtedness to the 
appellant, which fix precisely the amount due and owing by the appellee to the 
appellant on May 12, 1967, and which show, unmistakably, that the District Court's 
order of May 12th in error overrides this contract binding the parties and governing 
the amount the appellee agrees is his indebtedness to the appellant, and by its entry 


overrides and impairs the obligation of contract between the parties. 


i. 
By the contract the parties agree, and the contract recites, that the amount of 
the appellant's judgment is $10, 000: 
"1. My judgment against Dr. Weldon A. Price is in the amount 
of $10,000, with interest at 6% which has accrued from July 
1963 through August 1965 in the amount of $1,250. . ." 
By the contract the parties agree, and the contract recites, that on September 
1, 1965 there is credited to that judgment of $10, 000 a payment of $6,000, anda 
further payment of $1 » 250 in interest accrued on the $10, 060 to that date: 
"1. . .. The sum of $7, 250 paid to me at this time shall be 
‘credited as follows: $6,000 is credited to the judgment of 


$10, 000, and $1, 250 is credited to the payment of interest 
accrued on my said judgment through August 1965..." 
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By the contract the parties agree and the contract recites that after these pay- 
ments on September 1, 1965 there continues due the appellant by the appellee Price 
the sum of $4,000, with interest at 6% which shall accrue on the| $4, 000 until the 
$4, 000 is paid: 
"1. . .. Following these credits, which I hereby receipt and acknowledge, 
there continues unpaid on my judgment the sum of $4,000, with interest 
at 6% from September 1, 1965 until the date the $4,000 balance is paid," 
By the contract the parties agree and the contract recites that the outcome of 
legal proceedings then being prosecuted by the appellee Price against his insurer 


shall in no way affect his payment of the balance of $4,600 he owes the appellant, 


and that the balance of $4,000 plus interest thereon due the appellant, and its 


| 
payment to her, shall in no way be contingent or dependent upon|the outcome of 


the litigation between the appellee and his insurer: 

| 

"3. It is understood that my stay of these proceedings shall in no way 
affect the ultimate payment of the balance of $4,000 due on my judgment, 
and that the payment of the balance of $4,000 and interest due me shall 
not in any way be contingent or dependent upon the outcome of the litiga- 
tion between Dr. Price and his insurer, the Aetna Company." 

| 


The above provisions are in the contract in the record before the Court, and it 


is reproduced in full context in the Appendix to the Reply Brief. 


The appellee Price required and received full performance of this contract 
by the appellant. 

Qn May 12, 1967, by the terms of the contract, the obligations he is bound by 
and the performance of them he is required to make, he was indebted to the appellant 
in the amount of $4, 410, viz. 


Balance-due appellant (paragraph numbered "1" of the 
contract): $ 4,000.00 


Interest on $4,000 at 6% from Sept. 1, 1965 to 
May 12, 1967 (paragraph numbered "1" of contract): | 410.00 


a 


$ | 4,410.00 
| 
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But on May 12, 1967 the appellee tendered not $4,410, as he is bound to do 
in performance of his obligations under the contract, but only $3,009.12, and 
asked the District Court to show full satisfaction of his indebtedness to the appellant, 
stating that the $3,009.12 was the appellant's pro rata share of the outcome of his 
litigation with his insurer, the Aetna Company. 

This request, based on the settlement and outcome of the appellee's litigation 
with his insurer, was made in the District Court and granted by the Court in its 
order of May 12, 1967 in the face of and overriding the contract fully performed by 
the appellant, the contract awaiting performance by the appellee who, by its terms, 
his assurances and obligations he is under, owed the appellant $4, 410 as of May 
12, 1967, an indebtedness which he expressly contracted and agreed "shall not in 
any way be contingent or dependent upon the outcome of the litigation between Dr. 
Price and his insurer, the Aetna Company." (Paragraph 3 of the contract. ) 

The District Court's order of May 12, 1967. overriding the contract of the 
parties leaves $1, 400. 88 still owing by the appellee to the appellant: 

Appellee's indebtedness, as of May 12, 1967, under his 

contract and contractual obligations of September 1, 

1965: $ 4,410.00 


Payment on indebtedness under order of May 12, 
1967: 3,009.12 


Still owing by appellee to appellant : $ 1,400.88 


Further, by the appealed order of May 12, 1967 the appellee Price has been 
allowed to stand on, demand performance of and enjoy all the benefits of the contract 
* 


~. he made on September 1, 1965, and is then extended the right by the District Court's 


order to breach the contract's terms and avoid performance of his contractual 


promises, assurances and the obligations he is under =-- to obtain and benefit by 


5) 
the unilateral performance of the contract by the appellant, and then to avoid, with 
complete impunity, under sanction of the lower court's order, the contract he made, 
the contractual assurances he gave, the obligations he agreed to and continues under 
a legal duty to perform. 


This appeal was taken in the belief that this Court would no more sanction a 


++ one-sided performance of a contract than it would countenance the doing of one-eyed 


» 


and single-sided justice, which is the effect of the District Court's order, made in 
the face of the contract of the parties, completely incompatible and irreconcilable 
with that contract, overriding that contract and impairing the |contractual obligations 
existing between the parties and governing the amount of the srseileeng indebtedness 
to the appellant. 
On the controlling contract of the parties, continuing unpérformed by the 
appellee Price, which stands clearly and unambiguously in the record before this 


Court, the appellant petitions for a rehearing and for reversal of the District Court 


order of May 12, 1967. 


in Station 


CERTIFICATE OF GOOD FAITH 
I certify that the foregoing Petition for Rehearing is presented in good faith 


and not for purposes of delay. 


Appellant 


